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LEG-AL  ASPECTS  QTT  PHICE  COHTP.OL 

3y 
Edv/ard  A.  Mag  &  George  J.  Pieldman. 

1.   OUTRIGHT  PRICE  EIXIKG  BY  COMPETITORS. 

A.  HISTORICAL  DE\^L0PE; 'EW T  OE  RESTRAINT  OP  TRADE  COIICEPT. 

The  rules  of  law  governing  price  fixing  and  control  of  'orices 
iDy  comDetitors  developed  from  the  Common  Law  rules  regarding 
"agreements  in  restraint  of  trade"  and  "m.ononoly",  (*) 

"Agreements  in  restraint  of  Trade"  originally  under  English 
Common  Law  vrere  agreements  in  which  -neorile  restricted  themselves 
from  following  or  engaging  in  a  particular  occunation.   (**) 
Such  agreements  were  held  to  be  "in  restraint  of  trade",  void 
and  enforceahle  as  a  matter  of  puhlic  -oolicy,  tecause  they  de- 
prived the  party  who  assumed  the  restraint  of  his  means  of 
livelihood,  imposed  upon  the  public  the  risk  of  his  "becoming  a 
public  charge  and  deprived  it  of  his  services  and  tended  to  give 
a  monopoly  of  the  trade  to  the  party  obtaining  the  restraint,  and 
to  expose  the  public  to  the  evils  of  monopoly.   Later  industriitl 
conditions   changed,  people  were  no  longer  so  dependent  on  a 
single  occupation,  and  the  idea  that  "freedom  to  contract"  and 
protection  of  "good  will"  stimulate  commerce  became  generally 
accepted.   In  this  period,  agreements  not  to  engege  in  an  occupa- 
tion that  were  ancillary  to  and  executed  in  consideration  of  a 
principal  transaction,  such  as,  the  sale  of  one's  business  and 
good  will,  or  instruction  in  a  craft  or  secret  process,  or  the  for- 
mation of  a  partnership,  were  upheld  if  "reasonable"  i.e.  reason- 
able with  regard  both  to  the  interests  of  the  parties  and  the 
public.   (***)  Only  "partial"  restrainij,  those  which  were  limited 
in  time  or  extent,  were  deemed  "reasonable"  by  the  courts  at 
first  but  when  the  scope  of  business  and  of  opportunities  widen- 
ed further,  "general"  restraints,  unlimited  in  time  or  extent 
were  held  proper  and  enforceable  if  reasonably  necessary  for  the 
protection  of  the  object  of  the  principal  transaction  and  not  un- 
duly prejudicial  to  the  public  interest.  (****)  However,  in  em- 
ployer-  employee  contracts  even  now  only  "partial"  restraints  are 

(*)   The  historicPol  development  of  the  subject  in  the  follow- 
ing paragraphs  has  been  taken  from  Jones,  Historical  De- 
velopment of  the  Law  on  Business  Competition, 55  Yale  Law 
Journal  905  et  sea;  Levene  and  Eieldman  "Does  Tra.de  Need 
Anti-Trust  Laws  (1931)".   w'atkins  Industrial .  Combinations 
and  Public  Policy;  Hirsch,  Trade  Associgi,tions;  Jaffe  & 
Tobriner,  Legality  of  Price  Fixing  Agreements,  45  Harvard 
Law  Review,  1164;  Addyston  Pipe  &  Steel  Co.  v.  V.    S.    (1898) 
85  Eed.  271;  Standard  Oil  Co.  v.  U.  S.  (l91l)  221  U.  S.  1. 
(**)   Y.  B.  2  H.  5  fol.  5  pi,  26  (1415);  Case  of  Taylors,  etc  of 

(1614)  11.  Co.  53. 
(***)   Broad  Vo  Jollyfe  (K„  B.  1620)  Cro,'  Jac.  596. 
(****)   Mitchel  V.  Reynolds  (1711):  1  p,  W      181;  lordenfeldt  Y, 
Maxine  Nordenfeldt  Co.  (1894)  A.C.535. 
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enforci'ble  tece^use  the  pulDlic  interest  would  te  prejudiced  if  a  man 
were  able  to  contract  away  his  entire  capacity  to  eejrn  a  living. (*) 

The  Common  Law,  concerning  "restraint  of  trade"  came  to  include 
also  agreenents  among  competioors  controlling  prcduc-cicn,  or  the 
market,  or  fixing  prices.  Here  restraint  of  trade  meant  not  a  re- 
striction on  the  right  of  the  parties  to  engage  in  a  particular  • 
occupation,  out  a  restriction  of  tneir  freedom  in  trading  ar.d  of  the 
freedom  in  trading  of  others  effected  "by  the  agreement.   "Restraint 
of  commerce"  might  ha^e  "been  a  more  9.cc\nrate  description.  Under  the 
heading  of  "restraint  of  trade"  the  courts  refused  to  enforce  agreements 
controlling  production,  or  the  ma.rket,  or  fixing  prices  as  a  matter  of 
puhlic  policy  hecause  they  suppressed  competition  and  tended  toward 
monopolistic  control  pdA   the  exaction  of  exorbitant  prices.  ¥e  shall 
see  what  cons idera.t ion  has  heen  given  to  "reasonableness"  in  the  cases. 

The  early  cp.ses  in  the  United  States  are  in  grep.t  conflict  and 
confusion  cue  perhaps  to  ve^ae   concepts  of  the  meanings  of  "restraint 
of  trade"  aaid  "  injury  to  the  public  interest"  and  the  application  of 
these  concepts  under  va:t'ing  circumstances..   Some  cou.rts  condemned 
price  fixing  agreements  merely  because  competition  between  the  parties 
was  suppressed.  Other  coiorts  sa.id  such  agreements  were  void  per  se 
without  regard  to  whether  they  were  monopolistic  in  intent  or  effect. 
Some  courts  relied  on  the  fact  that  freedom  of  a.ction  of  the  parties 
was  restricted  and  the  fact  that  monciDOlistic  power  was  obtained  by  the 
parties.  A  few  courts  enforced  these  agre ements • where  the  prices  fixed 
were  reasonable  to  the  public  and  oroper  for  the  parties  on  the  ground 
that  "partial"  restraints  were  valid  if  reasonable . and  not  injurious  to 
the  public.   Some  courts  said  these  agrearaents  were  eniorcible  if  no  moift- 
opolistic  power  was  involved.   In  Englpnd,  the  courts  in  modern  times 
have  upheld  price  fixing  agreements-  if  rea.sonable  as  between  the  par- 
ties, unless  it  was  shown  tha.t  they  -'Otild,  ■  or  were  calculated  to, 
produce  a  real  monopoly  or  enliance  prices  to  an  unreasonable  extent. 
In  determining  whether  an  agreement  will  be  injurious  to  public  inter- 
est, the  English  courts  now  consider  not  only  its  effect  en  the  interests 
of'  the  conG^m^ers,  but  on  the  distributors  aj.id  on  the  welfare  of  the 
public  generally  in  relation  to  the  interests  of  the  consumers,  pro- 
ducers and  other  directly  affected  by  the  agreement.  (**) 

The;  term  "lestraint  of  trade"  also  came  to  be  used  to  describe 
■"tonopoly"  at  Common  Law,  Monopoly  existed  by  virtue  of  grants  from 
the  Crovrn  of  the  sole  or  exclusive  contrv^l  of  a  trade,  business  or 
craft  and  implied  a  restraint  on  the  freedom  of  others  to  engage  in 
the  trade,  business  or  craft,  con'i-.-clled.  Monopolies  were  attended  with 
great  e^ils  jjid  injuries  to  the  public  v/ere  early  condemned.   In  the 
famous  Oa5^  OF  IIQATOPOLIES  (1602)  the  Court  found  that  Royal  monopolies 
(except  for  newly  invented  objects  included  in  patents)  were  not  only 
prejudicial  to  the  traders  excluded,  but  also  to  the  public  because 
their  inseparable  incidents  were  (l)  raising  prices  (2.)  deterioration 
in  quality  end  (3)  impoverishment  of  the  traders  excluded.  G-uild  monop- 
olies and' foreign  trade  monopolies  Trere  similarly  condemned.   Adam 

I^      Mason  v.  Provident  Clothing  Mill  and  Supply  Co. (1915)  A.C.  742 
(**)  Attorney  General  of  the  Commonwealth  of  Australia  v.  Adelaide 

.  Steamship  Co . j  A.C.  781  (1913);  cf.  Mogul  Steamship  Co.y.  McGregor 
A.C.  25,  (1892) 

9717 


Snith  pointed  out  tha.t  these  monopolies  BT-cludod  other  peoxjle  from  the 
trade,  exacted  exorbitant  prices  and  v/ere  guilty  of  great  wn.ste  and 
frauds.  Again  individuals  frequently  obtained  control  of  necessities 
and  other  commodities,  restrained  the  natural  course  of  tr.ade  and 
arbitrarily  enhanced  prices,  which  were  the  same  consequences  as 
resulted  from  monot)olies»   Accordin,';;ly  la'"'s  were  oass-:  c.   at  various 
times  to  prohibit  such  conduct  as  loror.ta"' ling,  res^Tatiag  and  en- 
grossing, (*)  ,  however,  mono\iolies,  a.s  such,  created  by  individuals, 
were  never  e:cprossly  prohibited  a.t  comraon  law.   It  v,'as  felt  that 
"freedom  of  contract"  and  "natural"  corQcetition  would  prevent 
monopolies. 

In  the  United  States,  following  the  development  of  the  machine, 
railroads  and  large  scale  production,  raanj/  business  enterprises  grew 
to  powerful  proportions,  indulged  in  predatory  practices  and  com- 
bined and  entered- a toomonopolistic  contrr.cts'  bet\7een  themselves  which 
imposed  serious  injuries  upon  the  public.   Individual  sta.tes  were 
unable  to  cope  with  the  situation.   After  muchf  public  agitation  and 
debate  Congress  in  1890  passed  the  Sherman  Anti  Trust  Act  vrhich  not 
only  prohibited  but  made  criminal  monopolizing,  attempts  to  monopo- 
lize, conspiracies,  combinations  and  agreements  in  restraint  of  in- 
terstate trade  or  commerce.  (.**) 


(*)   S.C-.  obstructing  the  b.ringi-g  of  con-iodities  to  narket,  buyi-i_p'  up 
the  supply  of  necessities,  hqardin^: '  and  refusin-^  to  sell  ercept 
at  exclusive  prices,  etc. 

(**)   During  the  debates  in  Congress  itap^^eared  tha.t  not  opJ.-'r  the  big 
"trusts"  but  also  smaller  cc-ibinations  '"vaich  elimi-iated  com- 
petition between  themselves  a.nd  were  able  to  exact  arbitrary,?-  high 
prices  were  to  be  condeymed.   See  21  Cong.  Heo,  4098 
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B.   DECISION  TJl'iDS?.  AITTI-TP.UST  laaiSLATION 

The  Traiis-Uissoviri  Treiffiit  Association  ca-s e  (1837)  ( * ) 
was  the  first  price  fixin^;^  atjreement  to  corr.3  Dei'ore  the  Supreme  Coiir-t 
•under  the  Sherman  Act,   The  ^oui-t  declared  ille^:?l  an  :"'^:reenent  "by  18 
railroad  companies  which  together  lisd  a  iuon'Qpol7  of  the  tra„nsporta,tion 
tiisiness  in  a  substantial  portion  of  the  United  Soate^-,  and  ^.vhich  had 
formed  an  a,s30cia.tion  for  the  purpose  of  stahilizing  rates  and  stop- 
ing  rate  v/ars  anc.  ruinous  competition.   It  T7a.s  contended  tha.t  if  the 
rates  fixed  were  reasonable,  the  agreement  '.vas  a  reasonahle  restraint 
of  trade,  "but  the  Court  Isld  tiia-t  all  agreements  ¥;hich  eliminated  price 
competition  were  condemned  "by  the  Sberman  Act,  A  simila.r  ruling  was 
made  in  the  Joint  Traffic  Association  case  (1898)  ^*)  wnere  the  Court 
said,  speaking  also  of  the  Trans-IIissouri  Freiaht  Associj.tion  case, 
tha.t  the  "actual  and  direct  effect  of  the  two  agreements  is  *  ♦  *  to 
maintain  ra.tes  at  a  higher  level  timn  would  otherwise  pirevail".   In 
these  cases  the  defendaaits  were  individ^:^ally  endowed  vdth  mono2TOlistic 
privileges,  'being  railroads,  and,  .oy  the  agreements,  they  entirely 
suppressed  all  conrpetition  in  their  field  and  actually  and  ar"bitrarily 
increased  rates  above  those  prevailing  prior  to  the  agreements. 

In  the  Addyston  Pipe  &  Steel  case  (1899)  (*♦*)  a.n  a.ssociation  of 
manufacturers  of  cast  iron  pipe  and  other  products  formed  a  marketing 
arrajigeraent  whereby  m.ost  of  the  United  States  ea.st  of  the  Mississippi 
was  divided  up  among  the  members  who  agreed  not  to  compete  with  each 
other  in  bidding  upon  contracts.   The  members  of  the  Association  domin- 
ated and  controlled  (2/3)  of  the  cast  iron  pipe  production  in  a  large 
number  of  states,  a,nd,  by  reason  of  their  geographical  proximity  to  the 
markets,  were  able  to  control  prices  vvithin  the  margin  of  the  freight 
costs  to  their  competitors  not  so  advanta,  eously  located.   They  entered 
the  arrangement  for  the  ptirpose  of  increasing  and  did  increa.se,  their 
prices,  altho-ugh  they  conteadeo  thr^t  their  pur-:>ose  was  merely  to  elimin- 
ate competition  and  to  fix  prices  w..ich  v/ere  fair  and  reasonable 


(*)     United  States  v.  Trans-ilissoiiri  Treit^^hi   Associa.tion,  166  U.  S. 
290  In  United  States  v,  Jellico  iTbuntain  Coal  and  Coke  Co. 
(1891)  46  Fed.  432,  the  first  case  to  arise  under  the  Sherman 
Act,  a  lov/er  federal  court  held  tlia,t  a  price  fixing  scheme  oa.s 
illega.l  bec'.use  the  parties  would  not  be  "governed  or  controlled 
by  the  public  niarkets  arising  from  comjDetition  and  the  opera- 
tion of  the  laws  of  supi^ly  and  demand," 

(**)    U.  S.  v.  Joint  Traffic  Association  171  U.  S,  505  (1398) 

(***)   Addyston  Pipe  &   Steel  Co,  v.  U.  S.  175  U.  3.  211  (1S99) 
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prices  'out  went  further  and  said  th-^c,  eve:ii  if  this  ras  not  so, 
reasonableness  of  the  ■nrices  v?as  no  defense,  a-'^^-^rovii:,;  the  follov/in;-; 
language  of  Judge  Taft  in  the  court  oelo?;: 

"It  has  been  earnestl'"  -ores  ed  u"oon  us 
that  the  prices  at  which  cast  iron  pipe  was 
sold  *  *  *  veve   reasonphle  *  *   "■'   Tf'e  do  not 
thi:-i!:  the  issue  an  im-:;ortant  one  because  as 
alread^y  stated,  v/e  do  not  thinlc  at  common  law 
there  is  any  o.uestion  of  reasonableness  open 
to  the  court  v;ith  reference  to  such  contract. 
Its  tendency  was  certainly  the  r)0vrer  to  charge 
unreasona.ble  "irices  had  they  chosen  to  do  so.'"* 


It  should  be  noted  that  in  this  case,  the  coribi:iation  was 
actually  and  intentionally,  or  at  least  -ootentially,  detrimental  to 
the  public  interest.   The  members  possessed  9.  doi.iinatinsij:  position  in 
the  "market"  and  he.d  the  ability  r'.rbitrj.nilA'"'  to  -irescribe  the  rates  to 
be  paid  by  the  public.   They  laa.de  the  t'vreement  for  the  -our-oose  of 
increasing  rates  £ind  the  effect  of  it  iffT^s  .'ictiv-lly  to  increase  them. 

In  1911  the  Sunreme  Corirt  in  the  Standard  Oil  case  (**)  and 
American  Tobacco  cases  (***)  -ironouuced  the  so-called  "rule  of  reason" 
in  the  construction  of  the  Sherman  Act.   It  was  held  that  the  Sherman 
Act  merely  embodied  the  coiiimon  law  on  "restraint  of  trade";  that 
although  mono;oolizin^,  (restrainin,,,:'  'orade  and  bringin;^  about  the  evil 
conseo^uences  of  mono-ooly)  was  condemned,  mono^ioly  itself  was  prohibited 
neither  at  corainon  la?/  nor  under  the  Sherman  Act;  end  tiiat  not  all 
contracts,  combinations  or  conspiracies  which  rescricted.  compjetition 
and  obstructed  trade,  but  only  s-ich  acts,  contracts,  combinations  and 
conspiracies  "Which  o-oerate  to  the  -prejudice  of  the  vrablic  interest  by 
unduly  restricting  conroetition  or  unduly  obscructin;;;  the  due  coijjrse  of 
trade"  were  condenined.   Unification  of  •i:)ower  and  control  of  the  output 


(*)    It  is  significant  that  the  Suirome  Co-irt  did' not  go  into  the 
question  as  to  v/hether  the  elimination  of  ruinous  competition 
might  justify  the  agreement,  but  Judge  Taft  in  the  lov.-er  court 
opinion  made  a  dama^^dng  comunnnt  in  this  regard  saying  "the 
Association  of  the  defendanc'^,  hov^'-^ver  reasonable  the  iirices 
fixed,  however  great  t"!:e  com--)etition  they  had  to  encounter,  and 
howcArer  great  the  necessity  for  curbin-^:  themselves  by  joint 
agreement  from  committing  financial  suicide  by  ill  advised 
competition,  wa,s  void  at  common  law  because  in  restraint  of 
trade,  tending:  to  a  mionopoly." 

(**)   Standard  Oil  Coiiroany  of  Hew  Jersey  et  al  v.  IT.  S.  221  U.  S.  1- 

(***)  U.  S.  V.  American  Tobacco  Compaixy  231  IT.  S.  106 
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of  an  industry  i-;ave  rise  to  a  ;orima  facie  presuiii""'tion  of  an  intention 
to  monopolize  s.nd  restrain  trade  Ijat  it  v;as  for  the  co  irt  to  determine 
from  the  evidence  "before  it  whether  the  purpose,  conduct  or  effect  of 
the  particular  ort^anization  or  combina.tion  was  actueJly  to  unreasonahly 
restrain  trade  and  to  orin^'  aljo'it  the  evil  conseauences  of  monoi^oly.  (*) 

This  construction  of  the  Sherman  Act  mj-.y  have  been  contra,ry  to 
the  intent  of  Coni-?ress  P.nd  at  any  rate  made  the  Act  va^^ue  in  its 
api^lication  and  "permitted  an  increase  in  -powerful  industrial  units  and 
"close  iaait"  combinations  in  the  ^last  tv.'o  decades.   In  191c  the  Supreme 
Court  refused  to  dissolve  the  United  Shoe  I'achincry  Cornan;-,  a  com- 
bination, formed  in  1899,  of  seven  shoe  machinery  companies  v^hich 
tOs^ether  controlled  by  ■^la.tents  the  iuajor  'oortion  of  the  output  of 
various  types  of  machinery  used  ii..  bhe  -orccess  of  shoe  manufacturing.*"* 


Again  the  U.  S.  Steel  Cor-ioration,  an  intc.-^rated  combine  in  the 
form  of  a  holdinj,  company,  rhich  ha.d  acquired  s.   controllin;-,  interest  in 
former  competitive  Uiiits  and  thereby  ootamed  control  of  at  least  oO,? 
of  the  total  output  of  the  indr.stry  and  ?n  even  lar.3er  -nercenta^'e  of 
the  output  of  certain  branches,  to,^  held  by  a  4  to  3  decision  not  to 
constitute  an  unreasonable  restraint  of  trade.  (***)  Lii'ev;ise  the 
International  Harvester  Coijian;;'-  -..-as  hela  not  to  have  effected  an 
unreasonable  restraint  of  trade  eve.i  thcu^h  its  control  of  the  output 
of  the  industry  was  i^reater  thrn  thf.i:  o"  the  Steel  Gor-ooration  and  it 
was  shown  to  be  a  dominant  factor  in  sotuii.^-  rnar':et  ■■■rices  which  were 
voluntarily  followed  by  its  competitors.  (****)   The  Court  found  that 
these  or^anizatioffiwere  formed  for  the  v-a-oose  of  cffectiH;;^:  economies 
and  efficiencies  in  -production  and  in  the  course  of  what  seemed  to 
be  the  Court  normal  ^rowth  and  integration;  that  they  were  not  .guilty 
(at  least  at  the  time  oi  the  prosecution)  cf  predatory  courjefcitive 


(*)    In  the  tv.'o  cases  under  consideration  when  the  "ruin  of  reason" 
was  announced,  the  Supreme  Court  held  that  the  defendants  had 
actually  undulj-  restrained  tr;  de  and  ordered  the  combinations 
to  be  dissolved. 

(**)   United  States  v.  United  Shoe  iiachi-'.er-  ConDan.--.  (1913)  347  "".  S. 
33  "tyin,_  leases",  \.'hich  Vi-.rchasers  from  the  combination  were 
compelled  to  assume,  were  held  not  unduly  to  rcrtrain  trade.   In 
a  later  case,  however,  under  the  Clryton  Act  these  le  ses  were 
enjoined.   See  United  Shoe  ilrchinery  Cor-ioratioii  v.  U.  S.   (192?) 
258  U.  S.  45. 

(***)  U.  S.  V.  U.  S.  Steel  Gor-:>oration  (l930)  351  Ti.  s.  417 
(****)  U-  S.  V.  International  Farvester  Co.  (l927)  '74  U.  S.  693 
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practices;  that  they  v-ere  not  :*:'or  led  for  '^!0  "lur-nose  of  obtaining 
monopoly  control  and  did  not  erercise  it;  a,fld  that  if  they  did  suppress 
competition  betvieen,  and  fir   o..'icos  for,  fjioir  cjmponent  -narts,  this  was 
incidenta,!  and  not  unreasonable,  bccMiso  they  rtill  ho.d  to  meet  sub- 
stantial outside  competition.   Tho  Court  held  that  raerc  pize  or  dominant 
position  or  unexerted  "oover  withoi't  -irooi  of  predatory  vr  other  monopo- 
listic tactics  towrrd  co,-n  letitors,  vir.s   not  sufficient  to  show  illegality  :. 
under  the  Act.  (*) 

Outright  agreements,  corabinrtions  or  other  schemes  for  controlling 
production  or  prices  by  a  substantial  nur.iber  of  com-octitors,  v/ho  have 
no  effective  competition  to  meet  in  the  market,  whether  accomi)lished 
by  formal  a^iTeement  «)r  tacit  underst:\nding-  (**)  or  under  the  guise  of 
price  filing  (future  transactions)   (**'!=)  or  other  schemes  which  amount 
in  fact  to  price  fixing  or  production  control  a,re  clearly  in  violation 
of  theSherman  Act. 

The  evils  of  such  agreements  have  been  aptly  ex^iressed  by  the 
Supreme  Court  in  speaking  of  the  cvi].s  of  running  a  corner  in  the 
cotton  market:   "It  operates  to  thwart  the  usual  operation  of  the  law 
of  supyily  and  demand,  to  withdi'aw  the  commodity  from  the  normal  flow 
of  trade,  to  enhance  prices,  and  to  hamper  users  and  consumers  in 
satisfying  their  needs".  (****) 

The  Trenton  Potteries  case  (1927),  {***=■*)    involved  the  legality 
of  a  combination,  by  those  controlling  d2fo   of  the  business  of  manufactur- 
ing and  distributing  vitreous  pottery  throughout  the  United  Stages,  to  fix 


(*)    These  decisions  have  been  severely  criticized  because  connetition 
between  the  coraDonent  isarts  of  the  combines  vms   eliminated,  and 
because  size  and  dominant  position  actually  lessen  the  competitive 
impulses  of  outside  com?-ietitors  and  enable  the  "big  fellow"  to 
impose  and  maintain  in  the  vmole  industry  artificial  charges,  of 
which  the  basing  -ooint  system,  in  the  steel  industry  is  cited  as  an 
outstanding  example.   (See  j?etter,  Ma.squera,de  of  Monor)ol.y. 

(**)   F.  T.  C.  V.  Pacific  States  Ta.-ier   Trade  Association.  373  U.  S.  52 
(1927) 

(***)  U.  S.  V.  American  Linseed  Oil  Coimany  (l933)  263  U.  S.  371 
American  Column  &   Lumber  Co.  v.  U.  S.  (l9  3l)  257  U.  S.  377 

(****)  U.  5.  V.  Patten.  (l91S)  226  U.  S.  525 

(*****)  U.  S.  V.  Trenton  Potteries  Co.  273  U.  S.  393 


9717 


prices  and  to  sell  only  to  jobbers.   The  defendants  were  convicted  on 
an  indictment  for  violation  of  the  Sherman  Act,   There  was  no  evidence 
that  the  prices  fixed  were  iii'.f a:  r  or  er.or'bitant,   (At  times  they  were 
even  belov/  the  cost  of  production  -  see  cefends.nts'  brief.)   The  trial 
judge  charged  the  jury  tiirt  as  z-   nis.,tter  of  law  if  the  "parties  controlled 
a  substantial  part  of  the  int'iustry  and  entered  into  an  agreement  fixing 
prices  it  was  an  unreasonable  restraint  of  trade  and  a  violation  of  the 
Act  virithout  regard  to  the  res.sonableness  of  the  prices  fixed  or  whether 
they  were  actioally  lowered  or  raised.   The  defendants  appealed  on  the 
ground  that  there  was  an  error  in  the  cho.rge.   They  contended  that  the 
question  of  reasonableness  should  ixave  been  left  to  the  jury  becaiise 
price  fixing  agreements  by  those  controlling  a  substantial  part  of  an 
industry  are  not  illegal  per  se  but  onl;''  if  actually  injiirious  to  the 
public.   The  Supreme  Court  upheld  the  convictions,  Justice  Stone  writ- 
ing the  opinion  from  Tirhich  the  follo\7ing  language  has  been  extractedy 
thus  and  Justices  dissenting. 

"That  only  those  restraints  upon  interstate  comimerce 
v/hich  are  xmreasonable  are  prohibited  by  the  Snerraa^n  Lav; 
was  the  rule  laid  down  by  the  opinions  of  this  Court  in  the 
Standard  Oil  said  Tobacco  cases.  But  it  does  not  follow 
that  agreements  to  fix  or  maintain  prices  are  reasonable 
restraints  and  therefore  permitted  by  the  statute,  merely 
because  the  prices  themselves  are  reasonable.   Reason- 
ableness is  not  a  conceiDt  of  definite  and  unchanging  content. 
Its  meaning  necessarily  varies  in  the  different  fields  of  the 
law,  becaiise  it  is  used  as  a  convenient  sunma-ry  of  the  domin- 
ant considerations  v/nich  control  in  the  application  of  legal 
doctrines.   Our  view  of  what  is  a  reasonable  restraint  of 
commerce  is  controlled  by  the  recognized  purpose  of  the  Sher- 
man Law  itself,   Whetxier  this  t;;pe  of  restraint  is  reason- 
able or  not  must  be  jxidged  in  "oart  at  least  in  the  light  of 
its  effect  on  competition,  for  whatever  difference  of  opinion 
there  may  be  among  econorlsts  3.s  to  tlie  social  and  economic 
desirability  of  an  unrestrained  comMctitive  system,  it  can  not 
be  doubted  that  the  Sherman  Law  and  the  jiidicial  decisions 
interpreting  it  are  based  upon  the  assumption  that  the  public 
interests  is  best  protected  from  the  evils  of  mono]?oly  and 
price  control  by  the  maintenance  ol  competition.... 

"The  aim  and  resu.lt  of  every  price-fixing  agreement,  if 
effective,  is  the  elimination  of  one  form  of  comi:)etition.   The 
poorer  to  fix  prices,  whether  reasonably  exercised  or  not,  in- 
volves power  to  control  the  market  and  to  fix  arbitrary  and  un- 
reasonable prices.   The  reasonable  price  fixing  today  may 
through  .economic  and  business  changes  become  the  unreasonable 
price  of  tomorrow.   Once  esta.blished,  it  may  be  maintained  un- 
changed because  of  the  absence  of  competition  secured  by  the 
agreement  for  a  price  reasonable  when  fixed.  Agreements  which 
create  such  potential  power  may  vrell  be  held  to  be  in  them- 
selves unreasonable  or  -unlawful 
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restraints,  without  the  nccessitv  of  ninute  inquiry 
whether  a  particular  price  is  reasor:ab].e  or  unreasonable 
as  fixe  a  r^.nd  without  placing;  on  the  Government  in  enforc- 
inji  the  Sherman  Law  the  hurden  of  ascex'taining  from 
day  to  day  whether  it  His  become  unreasonable  throu<3h 
the  mere  va.riation  of  economic  conditions.   Moreover, 
in  the  absence  of  e:roress  leti;ialation  requiring  it, 
Vi/e  should  hesitate  to  adopt  a  construction  making 
the  difference  between  le,:j;al  and  illegal  conduct  in  the 
field  of  business  relations  depend  upon  so  uncertain 
a  test  as  whether  prices  are  reasonable — a  determina- 
tion which  can  bo  satisfactorily  made  only  after  a 
complete  survey  of  our  economic  organization  and  a 
choice  betv/een  rival  philosovjhies. " 

It  should  be  noted  the  the  Jury  mi_Jit  well  have  held  that  the 
agreement,  in  view  of  the  lar^e  "portion  of  the  industry  controlled  by 
the  parties  and  the  power  arbitrarily  to  fix  and  establish  exorbitant 
or  unfair  prices,  was  unreasonable,  even  though  the  trices  actually 
fixed  were  reasonable,  but  .thi's  is  oaite  different  from  holding,  r.s  a 
matter  of  lav;,  that  the  agreement  vrrs  per  se  illegal,  and  hence  nec- 
essarily prejudicial  to  the  -oublic  interest.  (*) 

On  the  other  hand,  agreemen':s  or  combinations  of  comoetitors 
which  the  court  finds  from  the  facjs  oefore  it,  regulate  and  promote 
competition  rather  than  sup^oress  or  destroy  it,  are  held  not  unreasonable 
restraints  of  trade. 

The  leading  case  on  this  point  is  Chicago  Boar(Ln-fl-T-Xa<ie„_v.  U.  .S^ 
(1918)  (**)   That  case  involved  an  e^greement  by  members  of  the  Chicago 
Board  of  Trade  to.  maintain  between  the  close  of  exchange  on  one  day  and 
the  o-oening  on  the  next  the  lorice  which  had  been  that  day  determined  on 
the  floor  of  the  exchange:   The  Court  held  that  the  agreem,ent  l:iad  no 


(*)    The  Supreme  Court  has  indicated  in  subsequent  decisions  (A-onalachian 
Coals,  Inc.  v.  U.  S.  (I9oc0  288  U.  S.  34-i  and  JTarmers'  Ouide 
Publishing  Com-pany  v.  Frairie  Co.  (l934)  29o  U.  S.  358,  that  a 
price  fixing  agreement  is  illegal  -oer  se  only  where,  as  in  the 
Trenton  Potteries  case,  the  iiarties  to  the  agreement  control  the 
market  and  have  the  newer  to  establish  the  -ioriccs  they  fix  in 
U.  S.  V.  Live  Poultry  Dealers  Association  (1934)  398  Fed.  139  a 
combination  of  bOfo  of  the  buyers  wa,s  held  i:o  be  numerous  enough 
to  control  the  market,  and  in  American  Column  £:  Lumber  Com;:any  v. 
U.  S.  (1931)  357  U.  S.  377  a  combination  representing  33  l/3fo  of 
an  industry  was  condemned.   On  the  other  hand  in  Standard  Oil 
Comnany  v.  U.  S.  (l93l)  383  U.  S.  163,  and  in  the  A^^rialachian 
Coals.  Inc.  .  case, the  court  held  that  a  combina.tion  controlling 
26  /o  of  the  total  production  of  ^asoline  and  11.9^o  of  the  total 
production  of  bituminous  coal,  respectively,  could  not  effective- 
ly control  the  supply  or  fix  prices  in  the  market. 

(**)   246  U.  S.  231 
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a-mrcciable  affect  on  general  market  iirices  or  on  the  volurae  of  trade, 
and  that,  on  the  contrary,  it  helped  to  iiinrove  rnarlret  conditions.   The 
Court  said: 

"The  case  v/as  rested  on  the  bald  -proposition  that  a 
rule  or  s-t^reement  ov  which  men  occ-ipyin^i'  positions  of 
strength  in  any  "branch  of  trrde,  fixed  prices  at  vfhich 
they  would  huy  or  sell  durin,-,  an  iunortant  oart  of  the 
business  day,  is  an  illejal  resoraint  of  trade  under  the 
Anti-Trust  Law.  But  the  iBtSa.lioy  of  an  a^^Teement  or 
regulation  cannot  be  determined  by  so  simple  a  test,  as 
?/hether  it  restrains  comoetition.   Every  agreement  con- 
cerning trade,  every  regulaoion  of  trade,  r'^  strains.   To 
bind,  to  restrain  is  of  their  very  essence.   The  true 
test  of  legality  is  T/hether  the  restraint  ivrrnosed  is  such 
as  mei^ely  regulates  and  -^erha/ps  thereby  promotes  comTctition 
or  whether  it  is  such  a.s  may  suppress  or  even  destroy 
competition.   To  determine  that  qu^-stion  th'^  court  must 
ordinarily  consider  the  fact  3  Toculia.r  to  the  business  to 
which  the  Restraint  is  a-roliod;  its  condition  before  and 
after  zhe   restraint  was  imposed;  the  nature  of  the  restraint 
and  its  effect,  actual  or  probable.   The  history  of  the 
restraint,  the  evil  believed  to  exist,  the  reason  for 
adopting  the  -larticular  rcmec'y,  tho  loirpose  or  end  sought 
to  be  attained,  are  all  relevant  facts.   This  is  not 
because  a  good  intention  ?/ill  save  an  otherwise  objectionable 
regulation  or  the  reverse;  but  because  knowledge  of 
intent  may  hel^  the  court  to  inter-oret  facts  and  to  pre- 
dict consequences."  (;o.238) 

Again,  where  the  Court  is  of  the  ooinion,  on  the  basis  of  the 
evidence,  that  there  has  been  no  a  a-eement  to  fix  or  control  prices, 
it  has  approved  such  regulation  of  comnctition  as  gathering  and  fair 
dissemination  of  statistics  a-nd  other  irif ormation,  open  ;orice  filing 
and  the  elimination  of  illegal  and  wast efn.l  -practices  (*)  thus  re- 
cognizing the  changing  nature  and  increasing  co^iroloxity  of  the  business 
structure  and  competition,  plus  the  desirability  of  proper  regulation 
in  the  public  interest. 

The  A'p-oalachian  Coals  case  is  illustrative.   This  case  involved 
a  combination  of  137  coal  producers  and  an  exclusive  selling  agency 
created  by  theu.  The  selling  agency  was  S^/en   the  exclusive  right  and 
agreed  to  sell  all  coal  produced  by  the  members  at  the  best  -^rice  it 
could  obtain  and  if  it  could  not  sell  a.ll  coal  oroduced,  it  w£'S  to  "oro- 
rate  to  the  members  whatever  sales  it  rn£,de.   The  defcnc'-ants  produced 
54'/o  of  all  bituminous  coal  mined  in  the  A'r.ialachian  Coal  region 
(54'j  if  the  coal  in  "captive"  mines  v/as  excluded),  but  only  11.9fo  of  all 


(*)    Manjle  Floorin,,  Hf^:.  Assoc,  v.  U.  S.  (l925)  368  U.  S.  .063 

Cement  Manufacturers  Protective  Assoc,  v.  U.  S.  (l925)  258  U.  S. 

588 

Appalachian  Coals,  Inc.  v.  U.  S.  su;ora. 
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(*)   In  a  few  Southern  s*ates  loca.ted  nea.r  the  iippai.achian  region;  it 
was  shown  tha'o  the  defendants  sold  z:Ohz   of  the  co:j.l  consumed,  but 
it  \7as  claimed  that  bhe  potential  competition  from  other  producers 
and  other  fuels  eliminated  the  -possibility  of  exacting  arbitrary 
prices  there., 

9717 


-IB- 
rebound  to  the  interest  of  consumers,  competitors  a,nd  the  public,  as 
well  as  to  the  loarties;  that  anj''  restraint  on  com^ietition  involved  was 
merely  incidental  and  not  ■'onrsas enable;  that  the  nlan  of  an  exclusive 
selling  agency  was  a  usual  and  normal  method  of  selling;  and  that  there 
should  be  no  distinction  in  the  law  governing  a  combination  of  indepen- 
dent competitors  to  sell  their  combined  output  through  a  single  agency 
at  uniform  prices  from  the  law  goverxiing  the  outright  merger  of  com- 
petitors into  a  single  cor-ooration  wnich  would  a.s  effectively  eliminate 
the  competition  between  the  members,  and  in  a  like  manner  indirectly 
affect  market  prices  by  reducing  the  number  of  competitors,  so  long  as 
the  intent  and  effect  of  the  combination  was  neither  to  monooolize  the 
business  nor  to  increase  pricesc 

In  a  suTDTDlementary  brief  filed  by  ifr.lker  B.  Hines,  et  als,  as 
amici  curiae  on  behalf  of  the  Cotton  Textile  Institute  and  other  trade 
associations,  it  was  claimed  that  tne  fundamental  objective  of  the  anti- 
trust laws  was  the  maintenance  of  e.n   effectively  functioning  competitive 
system;  that  only  those  combinations  which  unduly  im^"'ede  the  effective 
functioning  of  the  com"oetitive  system  are  illegal;  that  in  determining 
whether  it  was  unduly  im-oeded.  the  Court  should  consider  the  existing 
conditions  and  the  functioning  of  '.Vie  comDetitive  system  in  the 
Particular  industry  involved;  that  the  effective  functioning  of  the 
competitive  system  breaks  do^^m  if  active  comx)etition  is  absent  on  either 
the  buyer's  or  seller's  side,  v/hether  due  to  concerted  action  or 
extrinsic  conditions  such  as  acute  shcrLPi^e  or  great  over-caoacity; 
and  that  concerted  effort  among  coraoetitors  to  iDrcvent  or  mitigate  the 
effect  of  a  breakdown  in  the  functioning  o-f  the  system  due  to  extrinsic 
causes  is  not  illegal  if  the  total  effect  is  reasonable. 

The  brief  loointed  out  that  in  an  industry  confronted  with  an 
increasing  use  of  substitutes,  or  more  economical  methods  in  the  use  of 
its  products,  permanent  over-ca-oacity  may  occur,  and  since  canital  and 
labo¥  back  mobility  an  unnatural  "Danic"  market  may  result  and  break 
down  the  effective  functioning  of  the  comoetitivr-  system. 

Accordingly  it  '-'as  argued  th  t  it  v,ts  in  the  puolic  interest  to 
permit  concerted  action  by  the  members  of  the  industry  to  relieve  the 
evils  resulting  from  artificial  deDr^ssants  in  an  unnatural  market  and 
to  assure  a  more  natural  functioning  of  tne  market.   The  brief 
distinguished  between  fixing  lorices  in  the  sense  of  naming  them  and 
arbitrarly  establishing;  trices  through  economic  -oower  over  the  market. 

The  Supreme  Court  UTDheld  the  contentions  of  the  defendants  and 
reversed  the  lower  court.   The  rlan  not  yet  having  been  put  into  opera- 
tion, there  was  no  TDroof  that  it  would  actually  increase  -orices  or 
unduly  suppress  competition.   The  Cotirt  held  that  the  plan  did  not  in- 
volve the  fi^:ing  of  market  larices;  that  the  mere  elimination  of  competi- 
tion between  the  parties  was  not  enough  to  condemn  it;  and  that  in 
view  of  the  deiDloraDle  conditions  in  the  industry,  the  abuses  in  com- 
petitive dealings,  the  relatively  small  portion  of  the  total  production 
of  bituminous  coal  "'hich  was  included  under  the  plan,  and  the  existence 
of  "exceptional  competitive  opportunities"  in  the  industry  making  the 
establishment  by  the  defendants  of  arbitrary  and  unreasonable  prices 
presumably  impossiole,  the  plan  did  not  constitute  an  unreasonable 
restraint, 
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The  Court  noted  that  consumers  and  com-oetitors  of  the  defendants 
testified  in  favor  of  the  plan,  and  that  although  the  Government 
criticized  the  connection  of  these  witnesses  with  the  defendants,  it 
had  produced  no  testimony  to  show  that  the  t)lan  would  be  unfair  to 
anyone.   Tne  following  extracts  from  the  ox)inion  are  significant: 

"It  is  neCessrry  in  this  instance  to  consider 
the  economic  conditions  peculiar  to  the  coal  industry,  the 
practices  which  have  oDtained,  the  nature  of  the  defendants' 
plan  of  making  sales,  the  reasons  which'  led  to  its  adoption 
and  the  probable  consequences  of  carrying  out  of  that  plan 
in  relation  to  market  prices  and  other  matters  affecting 
the  public  interest  in  interstate  commerce  in  bituminous 
coal".     ■ 

"The  more  serious  question  relates  to  the  effect  of 
the  plan  on  comiDetition  between  defendants  a.nd  other  pro- 
ducers ***  (the  evidence)  fails  to' disclose  an  adequate 
basis  for  the  conclusion  that  the  operation  of  the  defendants' 
plan'V/ould  produce  ah  injurious  effect  upon  competitive 
conditions. 

"The  bituminous  coal  industry  under  normal  conditions 

affords  most  exceptional  competitive  OD-oortunities.  ■ 

*** 

"The  evidence  leaves  no  doubt  of  the  existence  of  the 
evils  a,t  which  defendants'  plan  was  aimed***The  interests  of 
producers  and  consumers  are  interlinked.   When  industry  is 
grievously  harmed,  when  producing  concerns  fail,  when  unem- 
ployment mounts  and  communities  dependent  upon  profitable 
produce  are  prostrated,  the  wells  of  conmerce  go  dry. 

"*  *  *  A  cooperative  ent-erprise,  otherwise  free  from 
objections,  which  carries  v/ith  it  no  monopolistic  mena'^-e,  is 
not  to  be  condemned  as  an  undue  restraint  merely  because  it 
may  effect  a  change  in  market  conditions,  where  the  change 
would  be  in  mitigation  of  recognised  evils  s-nd  would  not 
impair,  but-  rather  foster,  fair  competitive  opportunities. 
Voluntary  action  to  rescue  and  preserve  these  opportunities, 
and  thus  to  aid  in  relieving  a  depressed  industry  and  in 
reviving  commerce  by  placing  competition  upon  a  sounder  basis, 
may  be  more  efficacious  than  an  attempt  to  provide  remedies 
through  illegal  processes.   The  fact  that  the  correction  of 
abuses  ma,y  tend  to  stabilize  a  business  or  to  produce  fairer 
price  levels,  does  not  m^an  tha.t  the  abuses  should  go  unpro- 
tected or  that  cooperative  endeavor  to  correct  them  necessa.rily 
constitutes  an  unreasonable  restraint  of  trade." 

"Putting  an  end  to  injurious  practices  and  the  consequent 
improvement  of  the  competitive  position  of  a  group  of  producers 
is  not  a  less  worthy  aim  and  may  be  entirely  consonant  with  the 
public  interest,  where  the  group  must  still  meet  effective 
competition  in  a  fair  market  and  neither  seeks  nor  is  able  to 
effect  a  domination  of  price." 

The  Court  however,  ordered  the  lower  Court  to  retain  jurisdiction 
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of  the  case  sd  tha.t  if  after  the  iDlan  had  "been  put  into  operation  sub- 
sequent events  would  show  that  it  '"as  used  to  the  "impairment  of  fair 
competitive  opiDbrtunities,"  the  Co-art  could  proceed  T7ith  the  injunction. 
The  case  is  significant  in  that  the  Court  recognized  that  the  interests 
of  producers  and  consumers  are  interlinked,  thrt  if  producers  fail  "be- 
cause of  competitive  evils  and  em-oloyees  are  idle  the  "v'eils  of 
■commerce  go  dry",  and  that  it  may  he  in  the  puolic  interest  to  permit 
eooperative  action  of  competitors  to  eliminate  ahuses  and  mitigate 
evils  even  though  it  restrains  trade  to  some  extent.  (*)   However,  the 
legal  report  of  the  decision  must  "be  limited  to  the  situation  dis- 
closed, "because  conditions  in  the  industry  were  particularly  distress- 
ing and  of  great  concern  to  the  general  puhlic,  and  there  were 
"effective  competitive  opportunities"  outside  the  combination.  (**) 
Viewed  in  the  light  of  the  facts  the  decision  seems  to  tal^e  very  little 
from  the  rule  laid  down  in  the  Trenton  Potteries  case. 

The  Sugar  Institute  case  (***)  primrrily  involved  Trade  Associa- 
tion activities' with  reference  to  open  price  filing,  gathering  and 
disseminating  statistics,  controlling  channels  of  trade,  "boycotting, 
uniform  discounts,  charges  and  terms,  exchange  of  credit  information 
and  other  trade  practices  without  any  outright  agreement  to  fix  prices. 
The  defendants  claimed  that  their  activities  viere   directed  toward  the 
elimination  of  evils,  ahuses  and  wasteful  practices  in  the  industry 


(*)   In  Hone  Building  &  Loan  Ar.soci-^tion  v.  Blaisdell  (Minn.  I'oratorium 
case.)  (19S3)  290  U.  S.  39S  the  Supreme  Court  took  judicial  notice 
of  the  effect  of  the  economic  condition  of  individual  entrepreneurs 
on  the  welf^-re  of  the  State. 

(**)  In  Farmers'  Guide  Puolishing  Comppjiy  v.  Prairie  Co.  (1934)  293 
U.  S.  263,  the  Supreme  Court  distinguished  the  Appalachian  Coals 
case  on  the  ground -that  such  small  percentage  of  the  industry  was 
included  in  the  coraoination  and  that  the  defendants  had  to  meet 
such  strong  competition  outside.   In  H.  Y.  Clothing  Manufacturers' 
Exchange  v.  Textile  finishers.  Association,  238  II.  Y.  App.   Div. 
444,  it  was  held  on  the  authority  of  the  Appalachian  Coals,  Inc., 
case  that  an  association  of  clothing  finishers,  doing  approximate- 
ly 90)o   of  tne  uusiness  in  Ne'"  York  City,  which  fixed  minimum 
prices,  based  as  "actual"  costs,  in  an  effort  to  prevent  competi- 
tive conditions  from  forcing  its  memoers  to  operate  at  a  loss  and 
cut  wages,  and  to  eliminate  ot'ner  a."buses  in  the  industry,  was  not 
in  restraint  of  trade  at  common  law  nor  under  the  state  anti-trust 
statute.   The  court  found  that  the  dajiger  of  monopoly  was  limited 
here  oeca-use  the  capital  investment  necessary  to  engage  in  the 
business  was  small.   But  see  Note  33  Colpjnbia  Law  Review  1450 
pointing  out  thp„t  this  case  is  contrary  to  the  prevailing  law  and 
Endicott  V.  Rosenthal  216  Calif.  721,  16  Pac.  2nd.  67  (1332).   It 
has  been  suggested  t"iia.t  wherever  the  conditions  for  the  effective 
operation  of  competition  are  a"bsent,  agreements  fixing  reasona'ble 
prices  should  be  permitted  even  though  the  parties  include  a  major 
portion  of  the  industry.   Ja,ffe  &  To'oriner.  Legality  of  Price 
Fixing  Agreements,  45  Harvard  La^"-'  Review  1164. 

(***)U.  S.  V.  Sugar  Institute,  Inc.  "et  al  (1935)  U. S.S.C.  So.  D.  N.Y. 
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and  for  the  ■o\iri->03e  of  ref^lr.ting  and  more  intelligently  conducting 
cormjetitiono   The  lo-fcr  Court  , found  thpt  the  reflations  and  activities 
of  the  defendants  ncre  teyond  v/hat  ras  necessary  or  nro-oer  in  the 
mitigation  of  the  nhuses  and  evils  and  v/ere  intended  find  directed  to 
maintain  uniformity  in  lorice  structure  and  high  orice  levels. 

Many  of  the  activities  of  the  defendants  were  clea.rly  in  the 
interest  of  the  refinery  alone  and  enabled  them  to  ootain  unfair 
advantages  or  to  impose  harsh  restrictions  on  consumers  or  others  in 
the  channels  of  the  trade.  (*)   The  most  object ionatle  -oart  of  the 
plan  was  the  OToen  price  filing  system  which  included  an  agreement  not 
to  make  any  -orice  changes  without  public  announcement.   This,  when 
taken  together  with  the  rirohibations  of  various  concessions,  the  court 
concluded,  greatly  "educed, the  imriulse  of  com-oetitors  to  lower  "orices 
and  enabled  the  industry  to  maintain  higher  nrice  levels  than  might 
otherwise  have  -Drevailed,   The  defendajits  tried  to  justify  their 
activities  by  showing  that  -orices  were  not  increased  or  consistently 
maintained  and  that  nrofits  veve   not  unreasonable.   The  evidence  indi- 
cated, however,  that  "orices  of  refined  sugar  did  not  drop  or  vary  as 
frequentl;/  as  prices  of  raw  suga,r  lYhich  constituted  a  very  large 
element  of  cost,  and  that,  consequently,  margins  of  the  producers  were 
increased.   The  Court  held  that  in  effect  it  was  immaterial  whether  or 
not  the  defenda,nts  obta.ined  undue  profits  "oy   their  lolan  so  long  as  they 
controlled  the  market  and  unduly  suDo^essed  comioetition.  (**) 

It  is  well  for  the  lourpose  of  this  discussion,  to  make  the  follow- 
ing observations  on  the  facts  in  the  Sugar  Institute  case: 

1.  The  d/-"^fendants  refined  practically  all  of  the  imported  sugar 
processed  in  the  United  States;  ha.d  very  little  competition  from  any 
other  sources,  axtuail  or  potential,  and  almost  completely  dominated 
and,  controlled  the  entire  raa,rket,   (Such  facts  should  -oarticularly  call 
for  "vigilance  in  the  detection  and  frustration  of  all  efforts  unduly 
to  restrain  the  free  course  of  interstate  commerce"  and  impel  a  court 
to  "carefully  scrutinize  the  activities  of  the  defendants".) 

2.  The  evidence  did.  not  disclose  that  condit  ions  in  the  industry 
were  so  distressing,  or  the  conpetitive  situation  so  bad  or  prices  so 
low  that  the  life  of  the  industry  was  threatened  or  had  become  a  matter 


(*)   liliile  under  different  circumstances  some  of  the  defendants'  activi- 
ties might  have  constituted  legitimate  and  reasonable  regulations 
for  the  promotion  of  competition,  such  as  controlling  the  dumping 
of  damaged  sugar  to  prevent  depressing  the  market  unduly,  yet, 
when  all  the  activities  "^ere  taken  together,  the  conclusions  of 
the  lower  court  would  seem  to  have  been  correct, 

(**)  A  detailed  aostract  of  the  facts  and  conclusions  of  the  court 
in  this  case  has  been  prepared  ''oy   the  writer. 
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of  public  concern  as  in  the  A'o-oalachian  Coals  case. 

3,  The  defendants  attemoted  to  eliminate  many  competitive 
practices  which  might  have  teen  detrimental  and  ^-'asteful  '^hen  their 
own  interests  alone  were  considered  "but  were  not  shown  to  have  been 
necessarily  iineconomic  when  all  interests  affected  were  considered, 
Furthermore,  the  defendants,  in  the  opinion  of  the  Court,  went 
beyond  what  was  reasonable  or  necesr,ary  in  order  to  accomplish  the 
alleged  purposes  of  their  activities. 

4.  Although  there  was  no  outright  agreement  to  fix  prices  it 
seems  that  the  intent  and  effect  of  the  agreement  among  the  competitors 
was  to  suTDXJress  comnetition  and  maintain  Tjrice  levels. 
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II.    Gov:j;?Jii;iii-iTAL  hzguiatioit  of  ?:iic:i;s 

Govornracntal  regulation  of  -oricos  Ie  by  no  raoans  a  nev;  idea.   It 
constituted  an  imortant  elomeut  in  the  economic  life  of  the  Ancient 
and  Middle  A^^es.   Parliament  in  early  times  frequently  fixed  the  prices 
to  Tdg  charged  in  the  public  markets  for  noccssitios.   Colonial  Legis- 
latures resortec"  to  rcj^ulation  of  prices.   Congress  regulated  prices 
of  necessities  during  the  Ih.v   "ondcr  the  Lever  Act.  (*)   The  United 
States  Constitution,  however,  greatly  limits  government  regulation  of 
prices  or  production.   The  7iftii  and  Fourteenth  Am.cnc'jnents  provide  in 
effect  that  a  person  cannot  be  deprived  by  legislation  of  his  property 
or  freedom  to  contract  v/ithoiit  due  process  of  law.  But  these  guaran- 
tees (*)  do  not  apply  to  legislation,  orooerly  within  the  scope  of  the 
so-called  "police  povrer"  of  a  state  or  the  powers  delegated  to  Congress 
by  the  Federal  Constitution  (*)   Outright  fixing  of  prices  or  wages,  or 
rOi'^alating  of  production  has  been  generally  disapproved  by  the  Supreme 
Court  as  violative  of  the  due  process  clause  except  in  connection  with 
'■fcusin esses  affected  with  a  public  interest",  a  concept  which  originated  ■  .'. 
with  Lord  Ha.le  and  was  adopted  by  tne  Siipreme  Court  in  Munn  v.Illinois(*) 
In  classifs'^ing  wha.t  businesses  are  so  affected  with  a  public  interest 
as  to  permit  price  fixing  the  Supreme  Court  Iiad  much  difficulty.   In  the 
?folff  Packing  Cou-n_any.  c=^se  (l9.o2)  (*)  Mr.  Justice  ''Paft ,  writing  the 
opinion  for  txie  Supi-eme  Co\irt  said  that  "businesses,  affected  v/ith  a  public 
interest"  include  (l)  bv.sinesses  which  are  carried  on  under  the  author- 
ity of  a  public  grant  of  privileges  like  railroads  and  public  utilities, 
(2)  certain  exceptional  occupations,  which  have  been  subjected  histori- 
cally to  regulation,  such  as  innlceepers,  and  owners  of  ca.bs  and  grist 
mills  and  (3)  businesses  y.-hich,  though  not  public  at  their  inception, 
have  come  to  hold  su.ch  a  peculiar  relation  to  the  public  that  they  are 
said  to  have  been  devoted  to  the  pabUciJ^and  to  iia.ve  become  subject  to 
some  degree  of  governmentr'.l  regulation.   In  nearly  all  the  businesses 
incl^^ded  uiider  the  third  head,  said  Justice  Taft,  "the  thing  which  gave 
the  public  interest  was  the  indispensable  nature  of  the  service  and  the 
exorbitant  charges  and  arbitrary  control  to  which  the  piiblie  might  be 
subjected. "  Again,  "the  circumstances  which  clothe  a  particula,r  kind  of 


i^) .    41  Stat.  297,  (1919) 
(*)  99  U.  S.  113   (1877) 


(*)   This  is  not  correct.   See  discussion  of  degree  of  reasonableness 
in  Wilson  v  Hew,  24"  U.S.  542  (lO 


(*)   Wolff  Packing  Co.   v.  Cou.rt  of  Industrial  Selatio 


ns 


262  U.S.  532 
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business  with  public  interest"  nmst  be  "such  as  to  create  a  peculiarly 
close  relation" "betipeen  the  Taolic  and  those  engaged  in  it,  and  raise 
an  implication  of  an  affirmative  ohli-ation  on  their  part  to  he  reason- 
able with  the  public".   But,  said  he,  "it  has  never  "been  supposed,  since 
the  adoption  of  the  Conf.titution,  that  tne  husiness  of  txie  "butcher,  or 
the  haker,  the  tailor,  the  vraodchopper, ' the  mining  operator  or  the  miner, 
Y/as  clothed  with  such  a  public,  interest  t>is-.t  the  price  of  his  product 
or  his  wages  could  be  fixed  by  state  regulation".   He  further  pointed 
out  that  even  though  a  business  is  fo-ojid  to  "be  affected  with  a  pu"blic 
interest,  the  extent  and  natiire  of  the  governmental  regulation  to  which 
it  can  proioerly  "be  su"bjected  may  be  limited,  and  will  vary  according  to 
particular  conditions,  the  nature  of  the  business,  the  feature  which 
touches  the  TO.blic  and  the  abuses  reasonable  to  be  feared. 

The  case  involved  the  constitutionality  of  an  act  passed  by  the 
State  of  Kansas  declaring  the  preparation  and  manufacturing  of  food  and 
clothing  and  the  pi-oduction  of  fuel  to  be  affected  yzith  a  public  inter- 
est and  establishing  a  Court  of  Industrial  Relations  to  fix  wages  of 
employees  who  v/ere  in  dispute  with  their  employers  in  these  industries. 

The  Court  held  tliat  v/hether  a  business  declared  by  the  legislature 
to  be  affected  with  a  public  interest  v/as  actna.lly  so  affected  cou.ld  be 
determined  by  the  Court,  but  it  refused  to  determine  in  this  case 
whether  the  preparation  of  food,  the  particular  situ3.tion  before  it,  was 
actua,lly  affected  v/ith  a  public  interest,  because  it  held  that  even  if 
it  Trere,  it  could  not  be  subjected  to  le,;islation  fixing  wages  to  be 
paid  to  employees  under  the  circumstances  and  conditions  which  surround- 
ed this  business  in  t"ne  Sta.te  of  Kansas  when  the  statute  was  passed. 

Prior  to  the  V/'olff  case  tlie  Suroreme  Court  had  held  in  Germania 
Alliance  Insurance  Co.  v-  Kansas,  (1914)  (*)  tliat  the  insurance  busiiiess 
is  so  affected  with  a  public  interest  as  to  make  legislation  regu.lating 
the  rates  c'narged  constituitional .  basing  its  holding  on  the  peculiar 
nature  of  t'ne  insurance  business,  its  necessity  to  the  public  and  its 
need  for  regulation.  Also  in  Block  v.  Kirsch  (l9r?0)  (*)  it  usiheld  the 
District  of  Columbia  Brraergency  Hent  Law  ^ander  which  a  commission  was 
established  with  power  to  ad.jur.t  rentals  during  a  housing  emergency 
which  followed  the  war.   The  Court  held  here  that  "all  the  elements  of 
the  public  interest  justifying  some  degree  of  public  control  are  pre- 
sent, "  noting  that  housing  was  a  necessity  of  life  and, under  the  condi- 
tions of  the  emergency,  monopolized  in  a  fev   hands.   Subsequent  deci- 
sions of  the  court  treated  these  two  cases  as  exceptional  situations. 

In  Tyson  v.  Banton  (1927)  (*)  the  Supreme  Court  by  five  to  four 


(*)    253  TI.  S.  ZB9 

(*;  2'(S   U.b.  ^18.   in  -ciie  dissenting  opinion  in  this  case  the  langua^w 
of  Mi-.  Justice  scone  is  inctrnctive,  to-wit:  "It  may  be  assiomed  that  as 
a  general  proposition  under  the  decisiom  of  tnis  Court  the  povrar  of 
state  governinents  to  regulate  and  control  prices  may  be  invoked,  only  in 
special  and  in  well  defined  circumstances.*  * 

"Statutory  regulation  of  price  is  commonly  directed  toward  the  pre- 
vention of  exorbitant  demands  of  buyers  or  sellers.   An  examination  of 
the  decisions  of  this  court  in  which  -price  regulation  has  been  upheld 
Footnote  continued  on  following  iiage. 
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decision  disclosing  a  wide  difference  of  opinion  over  the  melanin^'  of 
"■business  affected  v/jth  a'^mtlic  inteppsti'  roitoratcd  the  rule  that  the 
sale  of  ordinary  cora-aoditics  is  not  so  affected  v/ith  such  public  inter-* 
est  e.s:.  to  justify  legislative  price  fixing  and  held  a  statute  fixing 
the  maximum  cliarges  to  be  nade  by  theatre  ticket  agents  unconstitution- 
al. (*)  Again,  in  the  Ribnik  case  (*^)  by  a  six  to  three  decision,  the 
Supreme  Court  held  that  the  business  of  cmroloyment  agencies,  although 
infected  with  evils  and  abuses,  --as  not  so  affected  with  a  public  in- 
terest as  to  oerrait  legislation  fixing  the  charges  that  could  be  made. 
And  in  the  '.'/ill jams  case  (19,^3)  (*)  the  Suorcme  Court  held  that  the 
bu;siness  of  doc'.ling  in  gasoline  was  not  affected  with  a  ptiblic  interest 
and  that  regxxlation  of  prices  by  a  legislature  v^as  in  violation  of  the 
due  process  clause.  •  '  ,  .   ■ 

On  the  other  hand  the  court  uoheld  the  Grain  Tut'ores  Act  and  the 
Packing  and  Stockyards  Acts  as  pro'oer  legisle^tion  regulative  of  private 

T***)Cont'd.  "  '.  ~~  ~ 

will  disclose  that  the  element  conraon  to  all  is  the  existence  of 
a  situation  or  a  combination  of  circvjiistances  materially  restrict- 
ing the  regulative  force  of  Competition:  so  tliat  buyers  or  sellers 
are  ^Is-ced  at  SL\ch  a  disadvantage  in  the  bargaining  struggle  tha.t 
seriou-s  consequences  -resnalt  to  a  very  large  number  of  members  of 
the  cominuiiity." 


(*)  But  it  should  be  urged  that  the  Court  eiwThasizo  the  point  that  the 
II. Y.  statute  v;7iS  not  confined  to  theatres,  but  covered  all  amuse- 
ments, exhibitions,  etc.,  to  which  an  admission  charge  i,7as  made 
to  the  public  college  football  games  which  fall  v;ithin  that  category. 


( *  * )  Hib  nik  v .  McB  r  i  de ,  ,£:  7  7  U.S. 350.   The  language  of  the  dissenting 
opinion  of  Mr.  Justice  Stone  in  this  case  is  again  instructive, 
to-wit : 

"The  use  ^qy   the  public  generally  of  the  specific  thing  or  business 
affected  is  not  the  test.   The  nature  of  the  service  rendered,  the 
exorbitance  of  the  charges  and  the  arbitrary  control  to  which  the 
public  may  be  subjected  without  regulation,  are  elements  to  be 
considered  in  determining  whether  the  'public  interest'  exists. 
**  The  economic  disadvantages  of  a  class  and  the  attempt  to  ame- 
liorate its  condition  may  be  sufficient  to  give  rise  to  the  'pub- 
lic interest'  and  to  justify  the  regula.tion  of  contracts  with  its 
members  ***  and  obviously  circumstances  may  so  change  in  point 
of  time  or  so  differ  in  space  as  to  clothe  a  business  vfith  such  an 
interest  which  at  other  times  or  in  other  places  would  be  matters 
pu.rely  of  private  concern." 


(***)  William  v.  Standard  Oil  Co.  278  U.  S.  235. 
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business  which  affected  the  'roblic  interest.  (*) 

In  Liebnan  v.  ;ilevy  Sta'te  Ice  Co.  (iDPl)  (*^)the  Supreme  Court  "by  a 
six-to-tv'o  decision  heic".  ynat   the  ice  business  in  the  State  of  Oklahoma, 
the  declaration  of  the  legislature  to  the  cohtrary  riot^;^i'tkstariding,,'.'?3.s 
was  not  so  affected  v/ith  a  puolic  interest  as  toens-ble  the  legislature" 
to  forbid  a  person  to  enter  into  the  business  without  first  obtaining 
a  license  and  certificate  of  prilic  necessity  and  convenience. 
Mr.  Justice  Sutherland  vaiting  the  opinion  of  the  Court  said  that  the 
ice  business  was  not  "a  paramount  industry upon  which  the  prosperity  of 
the  entire  state  in  lar^^e  measure 'depends .".  He  distinguished  the  ice 
business  from  the  business  of  D'oeratin^  a  cotton  gin,  Y?hich  had  pre- 
viously been  held  by  the  court  to  be  a  business  which  could  be  subject- 
ed to  this  type  of  regulation.   He  emphasised  the  fact  tliat  since  cotton 
grovrers  constituted  a  large  -part  of  the  popul3,tion  of  the  state  and 
were  dependent  on  the  crtton  gins  and  at  the  mercy  of  the  operators  of 
the  gins  in  respect  to  their  charges,  the  business  of  operating  gins  was 
of  paramount  and  vital  importance  to  tne  welfare  and  prosperity  of  the 
state.   Mr.  Justice  Brandeis  wrote  a  mem.orable  dissent  in  T^hich  he 
pointed  out  the  nature,  condition  and  ex?:)erieriCe  of  the  ice  business  in 
Oklahoma,  its  necessity  to  the  people,  and  the  existence  of  destructive 
and  ruinous  competition  in  it.   He  argued  that  these  facts  indicated 
tmt  the  ice  business  was  a  matter  of  proper  concern  to  the  public  and 
therefore  subject  to  regulation  by  the  Legislature,   After  re-e?iamining 
the  decisions  upon  v/hich  the  doctrine  of  "btisincss  affected  with  a 
public  interest"  was  based,  he  pronotnced  a  new  test  for  the  determina- 
tion of  the  constitutionality  of  governmental  regulation  of  private 
business,  -  "public  concern".  His  opinioii  was  in  t)art  as  follov,'s: 

"The  business  of  surolying  to  otners,  for  contoensation,  any  article 
or  service  whatsoever,  rna;^  become  a  matter  of  public  concern. 
Whether  it  is,  or  is  not,  depends  upon  the  conditions  existing 
in  the  corax.m:iity.   If  it  is  a  matter  of  public  concern,  it  may 
be  regulated  whatever  the  business.   The  public's  concern  may 
be  limited  to  a  sini;:le  feature  of  the  business,  so  that  the  needed 
protection  can  be  secured  by  a  relatively  slight  degree  of  regu- 
lation *** .   On  the  other  hand,  the  public's  concern  about  a 
particular  business  may  be  so  pervasive  and  varied  as  to  require 
constant  detailed  svpervision  in  a  very  hign  degree  of  regula- 
tion ***.   It  is  of  such  businesses  tliat  the  designation  'pLxblic 
utilities'  is  commonly  applied;  or  tiiey  are  spoken  of  as  'Affect- 
ed with  a  public  interest'***. 

"The  limitation  is  tli3.t  set  by  the  due  process  clause  which  *** 
requires  tl'^at  regulation  slmll  be  not  Tinrcss6nr.blc,  arbitrary  or 
capricious;  and  that  the  means  of  regulation  shall  iiave  a  real 
substantial  relation  to  the  object  to  be  obtained." 


(*)   Chicago  Board  of  Trade  v.  Clsen  :>S2  U.  S.  L  (l9?3) 
Stafford  v  Wallace  233  U.  S.  405   (I9;j2) 
Tagg  Bros.  ^   Ilorchor-d  v  U.  S-  330  U.  S.  420   (1930) 

(**)  285  U.  S.  262 
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iir.  Justice  I] rand i OR  also  Tointcd  out  tiiat  the  power  to  legislate 
in  t.;iG  ■oromotion  of  the  pulDlic  welfare  includes  not  merely  prevention 
of  monopolies  but  also,  if  found  to  "be  in  the  puljlic  interest  .actual 
promotion  of  mono-iclics  subject  to  effective  public  control.   He  took 
judicial  notice  of  the  depression,  -oroduction  and  tVic  evils  of  the  com- 
petitive systoK  wJdch  h",d.  hitlierto  been  so  jealously  protected  by  the 
state,  and  assert -d  that  it  vns   the  -'rivilcgo  of  the  state  to  cjq^cri- 
ment  v.itli  new  economic  theories  and  to  ado2">t  measures  for  the  control  of 
production  and  the  regulation  of  coiroetition. 

The  ideas  exroresced  in  the  dissenting  opinions  of  Mr.  Justice 
Brandcis  in  the  Liebnan  case  and  of  Ivir.  Justice  Stone  in  the  Tyson  and 
Ribnil.  cases  were  largely  incorporated  in  the  majority  opinion  in 
'Hobbia  V  IToy;  Yoric  (l'J34)  (*).   In  this  case  a  Kew  York  statute  fixing 
minintim  and  maxi".iujn  prices  in  the  sale  of  fliud  milk  was  held  to  be 
constitutional  in  view  of  the  economic  sitiiation  of  the  producers,  the 
abu.sos  in  the  business,  and  the  dependence  of  the  "oublic  health  on  the 
condition  of  the  business.   The  case  is  extremely  important  because  it 
lays  down  a  nev   conception  of  public  interest  in  business  and  opens 
the  door  to  legislative  control  and  rosjulation  of  prices  a.nd  prodiiction 
in  those  industries  in  which  the  legislature  can  reasonable  find  from 
the  surrou-iding  economic  facts  and  conditions  that  the  public  welfare 
requires  the  regulation.,  provided  the  statute  is  not  arbitrary,  capri- 
cious or  discriminatory,   The  followin;^  are  pertinent  extracts  from 
the  opinion  of  the  Court,  vrritten  by  Justice  Roberts: 

"It  is  clear  that  there  is  no  closed  class  or  category  of 
bLisiness  affected  v/ith  a  public  interest,  3.nd  the  fLinction 
of  coixrts  in  tiie  O-^Tolication  of  the  Fifth  and  Fourteenth 
Amendments  is  to  determine  in  each  case  whether  circum- 
stances vindicate  the  cliallenged  regulation  as  a  reason- 
able exertion  of  govern-mental  atithority  or  condemn  it  as 
arbitrary  or  discriminatory.   Wolff  Packing  Co.  v. 
Industrial  Court  262  U.  S.  522,  535.   The  phase  "affected 
with  a  public  interest."  can,  in  the  nature  of  things,  mean 
no  m.ore  than  tnat  an  Industry,  for  adequate  rea,son,  is  sub- 
ject to  control  for  the  public  good. 

"But  there  can  be  no  doubt  th^at  upon  proper  occasion  and. 
by  a"opropriate  measures  the  state  may  regulate  a  business 
in  any  of  its  aspects,  including  the  prices  to  be  charged 
for  the  products  or  commodities  it  sells." 

"So  far  as  the  requirem.ent  of  due  process  is  concerned, 
and  in  the  abscence  of  other  constittxtional  restrictions, 
a  state  is  free  to  adopt  wliatever  economic  policy  may 
reasonable  be  deemed  to  prom^ote  public  welfare,  and.  to 
enforce  that  policy  by  legislation  adapted  to  its  purpose. 
The  courts  are  without  authority  either  to  decla.re  su.ch 
policy,  or,  wnen  it  is  decla.red  by  the  legislature  to 
override  it.   If  the  laws  passed  are  seen  to  liave  a  rea- 
sonable relation  to  a  proper  legislative  purpose,  and  are 

(*)   291  U.  S.  502 
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neitiier  arbitrary  not  clscririinatory,  the  requirements  of  due 
process  are  satisfied,  iziL   judicial  determination  to  that  effect 
renders  a  court  lunctu.s  officio.   Wliether  the  free  oeration 
of  the  normal  1e.ws  of  coriroetition  is  a  v/ise  and  v/holesome  rule 
fox"  trade  and  comijerce  is  an   econoiaic  ouestion  Y^liich  this  court 
need  not  consider  or  determine.  *  *  *  And  it  is  equally  clear 
that  if  the  le.jislative  policy  'be  to  curb  unrestrained  and  harm- 
ful competition  by  measures  'yhich  are  not  e.rbitrary  or  dis- 
criminatcrv  it  does  not  lie  r/it.i  the  courts  to  determine  that 
the  rule  is  unvdse. 

"The  laiY-makin/;^-  boc.ies  hav-:  in  the  past  enueavoreC  to  promote 
free  competition  by  laws  aimed  at  trusts  and  monopolies.   The 
conseojaent  interference  v/ith  private  property  and  freedom  of 
contract  has  not  a'Wailed  with  the  courts  to  set  these  enactments 
aside  as  denying  due  process.  'Jnere  the  'oublic  interest  was 
deemed  to  reajj-ire  the  fixin  of  jainimum  prices,  that  ex;:)edient 
has  been  sustained.   If  the  lav^-making  body  within  its  sphere 
of  .'_,overnment  concli.ides  that  the  conditions  or  '[jractices  in  an 
industry  mahe  unrestricted  competition  aai  inadequate  Sc?.f e'^uard 
of  the  consumer's  interests,  produce  vi?aste  harmful  to  the  'lublic, 
threaten  ultimately  to  cut  off  the  sirp  "ily  of  e   co/.-u.iodit^r  needed 
by  the  public,  or '-portend  the  destruction  of  the  industry  itself, 
appropriate  statiites  passed  in  an  effort  to  correct  the  threatened- 
consequences  i.iay  not  be  set  aside  becatise  the  re  ulation  adopted 
fixed  prices  reasonably  deameJ.  by  the  le-.islature  to  be  fair  to 
those  en- a^ed  in  thfe  industry  ant.  to  the  consumin_   ublic.   And 
this  is  especially  so  where,  as  here,  the  economic  maladjustment 
is  one  of  price,  which  threatens  harm  to  the  prouucer  at  one  end 
of  the  series- and  the  consi.ij:ier  at  the  other.   The  Constitution 
does  not  secure  to  any  one  liberty  to  conduct  his  business  in 
such  a  fashion  as  to  inflict  i-njury  upon  the  -ublic  at  lar^;^^,  or 
u^on  any  substantial  grouT  of  the  peorile.  •■Price  control,  like 
any  other  form  of  re/ulation,  is  imconstitxitional  only  if  arbitrary, 
discriminatory  of  irrelevant  to  the  policy  the  legislature  is  free 
to  adopt,  and  hence  an  -ujinecessary  and  unwarranted  interference 
with  indivic.ual  liberty." 

It  is  not  proDer  to  conclude  from  the  ITebbia  case  that  a  le;-;is- 
lature  may  now  at  an^r  tii.ie  re.-palate  the  sellin-  price  of   any  and  all 
coua.iouities .   It  still  nc-.st  ao-.jear  (l)  that  the  occasion  is  proper  and 
(2)  that  the  meas-ares  are  appropriate.   The  -particular  situation  and 
conL.itions  existing,  and  the  measures  adopted  lOast  still  be  considered 
in  determining  whether  r^overnmental  ^^rice  fixing-  will  be  constitutional 
under  particular  circxuastances . (*) 


(*)   In  the  recent  case  of  lioubleday  Joran,  Inc.  et  al  v  H.  H-  i.iacy,  et 
al  deciced  by  the  llew  Yor'c  Court  of  Ai  .eals,  January  7,  193:,  the 
Hew  York  ?air  Trade  Act  under  which  s.^les  of  a  oranded  sn-ticle  at 
less  than  the  price  lixed  by  the  ^rocucer  v/ere  forbiduen  was  held 
unconstitutional  as  ariliec".  to  the  sale  of  books  because  the  book 
business  is  not  "affected  with  a  "mblic  interest";  tnere  was  no 
emer;i,ency  in  the  industry  and  the  br.siness  of  sellin  books  was  not 
such  as  came  within  the  classes  which  must  siibmit  to  rate  fixing. 
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In  the  case  of  ■■rice  I'ixin.r  by  Con;./resr,,  of  course,  it  must  ap'oear 
that  the  lei'islatiou  bears  a  reasona..)le  relation  to  the  exertion  of 
a  power  .?:rantt;d  to  Con'^ress  by  the  Constitution.  (*) 

Iven  v/b.ere  ;,overn..ii.nt  po./er  to  re,-jU.latc;  'orices  c-.oes  exist,  the 
matter  of  whether  the  trices  fixed  are  arbitra-x-y,  ca'?ricious  or  dis- 
criminatory may  still  be  brou^.M  into  question  and  the  decision  will 
ii.vo]ve  a  consideration  of  the  coiu^lex  and  cOLolicated  econoiiiic 
factors  and.  releitioi.iihips  which  are  bound  to  be  affected.  (*)   The 
le,:/ality  under  the  "d.ue  process  clause"  of  the  irices  fi::ed  depends  in 
each  case  on  the  particiilar  circumstances  involved. 

The  N.I. 3. A.  ciid  not  specifically  authorize  jrice  fixing,,  e.nd 
price  fixing;  under  tlie  codes  was  therefore  of  doubtful  valid.ity, 
althou_,h  it  wa.s  irn.al,,ecL  in  by  the  N.R.A.  in  a  few  instances  on  the 
assumption  that  it  was  within  one  or  more  of  the  ;jeneral  policies  of 
the  Act,  9.^.  to  promote  industry,  to  establish  codes  of  fair  competi- 
tion, or  to  remove  obstructions  to  interstste  cor.L.ierce.   Farthermore, 
the  Act  did  not  contain  any  clear  standarc.s  on  which  price  fixing  was 
to  be  based.  (*)   Prom  the  debates  in  Congress  and  Section  4  (b)  of  the 
Act  relating,  to  licenses,  it  apMeared  that  destructive  price  cuttin;;, 
v;hich  term  was  intended  to  includ-e  sellin_,  belov,  cost,  was  intended  to 
be  prohibited  and;-  declared  an  'Ojifair  method,  of  competition  under  the 
codes. (*)   This  mipht  ceem  to  have  been  a  standard  by  which  to   rescribe 
minim-oin  prices,  but  tne  difficulty  was  the.t  there  had.  been  no  .irevious 
judicial  construction  of  the  tei-n  "destructive  '^rice  cutting"  and  there 
was  no  explane.tion  of  its  meanin'  in  the  Act.  A  reasona.ble  definition 
of  the  term  y.'ouIc  be  th-:  act  of  selling;  a,t  such  prices  as  threaten 
ruin  or  d.estrucbion  of  an  ind.ustry  to  the  detriment  ox"  the  public  in- 
terest.  If  so  defi::.eo  the  ironibition  of  sales  belovir  ap"iro"oriately  de- 
termined, minima,  within  the  scope  of  federal  power  Ui.idoubted.ly  v;ould  have 

(*)    cf .   Hallway  Tletir^inent  v  Alton  Railway  Co.  (1955)  295  U.S.  330 

(Commerce  Fov.'er)  and  Kir-hlajid  v  Russell  Ca.r  Com-^any,279  U.S. 
253  (War  Power).  This  subject  will  doubtless  receive  further 
elaboration  when  the  Supreme;  Court  ;,:'asses  on  the  Situminous 
Coal  Conservation  Act. 

(**)    See  He;:;erman  Parmt,.  Co.r"'oration  v  Baldwin  (193d)  2S5  U.S.  1  3 

Borden's  Farm  Pro ^.^ucts  Co".  Inc.  v  Baldwin  (1934)293  U.S.  194,  and 
Borden's  j'a.rm  Products  Co.  v.  Ten  Zych,  U.  S.  Sup.  Ct  .October  Term 
Tr-'97  Ar.nied  January  5,  1936. 

(***)   Accord.in,:;ly  some  courts  refused  to  enforce  the  price  fixiu;!;  pro- 
visions in  codes.   U.S.  v  ■  Sutherlanu,  9  J-eC    204;  Mississi' i  :ii 
Valley  Hardwood.  Com;an.y  v.  IvTcLanahen,8  ITed. .  Sup  318;  cf .  Wilentz 
V.  Crovm  Latindry  Service  Co.  il"Fl:J.J.  Sq .  40,  172  Atl,  351.   But 
see  contra,  U.S.  v  Spo 1 1  e s s  Dry  C 1  e ane r s  6  ledL.  Sup.  725;  Spielman 
Motor  Sales  Company  v  Dodge,  8  Fed.  3u:p .  437,  cf.  Stohes  y.  ITewton 
Creeh  Coal  and  Col:e  Co.   153  Misc.  352;  275  II.  Y.  Sup .  296 


(***)   Congressional  Record,  73rd  Congress,  First  Session, 
5373. 
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C.   Mllllilj;/  PT'ICE  PROVISIOi-IS  UlTDE?.  WU.   CODES  Al^JD  PRICE  CUTTIITG. 


Most  of  the  minimum  -orice  orovisions  in  F.R.A.  codes  if  em- 
■bodied  in  agreements  tj^  comrietitors  controlling  a  Dfirticular  market 
would  have  'been  illegal  under  the.  Sherman  Act,  in  view  of  the 
Trenton  Potteries  case  and  the  limited  area  to  which  the  principle 
of  the  Appalachian  Coals  case  has  been  extended  ty  the  Supreme  Court. 
They  were  subject  to  many  practical  a,nd  lepal  objections.   First, 
the  standards  on  which  the  devices  were  based  were  vague  -  "costs", 
"representative  costs",  "lowest  reasonable  costs",  "reasonable  Drices"- 
difficult  to  determine  accurately  and  subject  to  differences  of 
opinion.   Second,  so  many  com'olex  factors  and  interests  are  involved 
or  affected  whenever  prices  are  arbitrarily  set,  that  it  v?ould  be 
impossible  to  form  even  reasonably  accurate  conclusions  as  to  whether 
the  public  interests  were  adequately  -orotected.    Third,  to  give  a 
private  group  power  to  set  prices  exposes  the  public  to  too  great 
a  danger  of  misuse  of  the  power  and  of  extortionate  prices  vriiich 
would  be  hard  to  detect. 

The  evils  which  the  minimum  price  provisions  of  codes  were 
intended  to  correct  -  price  cutting  and  selling  below  cost  -  are 
not  considered  unfair  methods  of  competition  by  the  courts  at  the  pre- 
sent time  unless  'accorn'oanied  by  discrimination  or  by  an  intent  to  in- 
jure a  competitor  or  to  obtain  monopoly  control,  (*)   However,  it  is 
not  beyond  the  realm  of  possibility  that  the  courts  may  some  day  hold 
that  price  cutting  which  is  ''destructive"   (threa,tens  ruin  or  dis- 
ruption of  an  industry  to  the  d.etriment  of  the  public  interest)  is 
an  unfair  method  of  competition.  ,  (**) 


(*)   E,  To  C.  V.  Sears  Roebuck  (1919)  258  Eed,  307 

Ward  Baking  Go-  v.  Ec  T.  C.  (l920)  264  Eed.  230 
American  Steel  Co.  v,  American  Steel  &  Wire  Co.  244 

Fed  200 
Eresge  v..  Champion  Spark  Plug  Co.  (1935)  3  F  (2d)  415 
ILSoVo  Great  Western  Sugar  Co.  (1929)  39  Fed.  (2d)  149 
-  cf.  FairraoLint  Creamery  Co,  Vo  Minnesota  (1930)  274  U.S.I. 
,  cf .  U.  S.  V  Suthi;rXFnd  (1934) '9  ^ed.  Supp..  204-  ) 

(**)  cf.  F.  T.  C.  V  Keppel,  (1924)  391  U.  S.  304,  10,  14. 
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OFFICE  OF  THE  NATIONAL  RECOVERY  ADMINISTRATION 
THE  DIVISION  OF  REVIEW 

THE  WORK  OF  THE  DIVISION  OF  REVIEW 

EKecutive  Order  No.  7075,  dated  June  15,  1935,  established  the  Division  of  Review  of  the 
National  Recovery  Administration.  The  pertinent  part  of  the  Executive  Order  reads  thus: 

The  Division  of  Review  shall  assemble,  analyze,  and  report  upon  the  statistical 
information  and  records  of  experience  of  the  operations  of  the  various  trades  and 
industries  heretofore  subject  to  codes  of  fair  competition,  shall  study  the  ef- 
fects of  such  codes  upon  trade,  industrial  and  labor  conditions  in  general,  and 
ot.ier  related  matters,  shall  make  available  for  the  protection  and  promotioi  of 
the  public  interest  an  adequate  review  of  the  effects  of  the  Administration  of 
Title  I  of  the  National  Industrial  Recovery  Act,  and  tne  principles  and  policies 
put  into  effect  thereunder,  and  shall  otherwise  aid  the  President  in  carrying  out 
nis  functions  under  the  said  Title. 

The  study  sections  set  up  in  the  Division  of  Review  covered  these  areas:  industry 
studies,  foreign  trade  studies,  labor  studies,  trade  practice  studies,  statistical  studies, 
legal  studies,  administration  studies,  miscellaneous  studies,  and  the  writing  of  code  his- 
tories.  The  materials  which  were  produced  by  these  secti:ns  are  indicated  below. 

Except  for  the  Code  Histories,  all  items  mentioned  below  are  scheduled  to  be  in  mimeo- 
graphed form  by  April  l,  1956, 

THE  CODE  HISTORIES 

The  Code  Histories  are  documented  accounts  of  the  formation  and  administration  of  the 
codes.  They  contain  the  definition  of  the  industry  and  the  principal  products  thereof;  the 
classes  of  members  in  the  industry;  the  history  of  code  formation  including  an  account  of  the 
sponsoring  organizations,  the  conferences,  negotiations  and  hearings  which  were  iield,  and 
the  activities  in  connection  with  obtaining  approval  of  the  code;  the  history  of  the  ad- 
ministration of  the  code,  covering  the  organization  and  operation  of  the  code  authority, 
the  difficulties  encountered  in  administration,  the  extent  of  compliance  or  non-compliance, 
and  the  general  success  or  lack  of  success  of  the  code;  and  an  analysis  of  the  operation  of 
code  provisions  dealing  with  wages,  hours,  trade  practices,  and  other  provisions.  These 
and  other  matters  are  canvassed  not  only  in  terms  of  the  materials  to  be  found  in  the  files, 
but  also  in  terms  of  the  experiences  of  the  deputies  and  ethers  concerned  with  code  formation 
and  administration. 

The  Code  Histories,  (including  histories  of  certain  NRA  units  or  agencies)  are  not 
mimeographed.  They  are  to  be  turned  over  to  the  Department  cf  Commerce  in  typewritten  form. 
All  told,  approximately  eight  hundred  and  fifty  (850)  histories  will  be  completed.  This 
number  includes  all  of  the  approved  codes  and  seme  cf  the  unapproved  codes.  (In  Work  Mate- 
rials No_  18,  Contents  of  Code  Histories,  will  be  found  the  outline  which  governed  the 
preparation  of  Code  Histories.) 

(In  the  case  of  all  approved  codes  and  also  in  the  case  of  some  codes  not  carried  to 
final  approval,  there  are  in  NRA  files  further  materials  on  industries.  Particularly  worthy 
of  mention  are  the  Volumes  I,  II  and  III  which  c  nstitute  the  material  officially  submitted 
to  the  President  in  support  of  the  recommendation  for  approval  of  each  code.  These  volumes 
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set  forth  the  origination  of  the  code,  the  sponsoring  group,  the  evidence  advanced  to  sup- 
port the  proposal,  the  report  of  the  Division  of  Rs:;3aroh  and  Planning  on  the  industry,  the 
recommendations  of  the  various  Advisory  Boards,  certain  types  of  official  correspondence, 
the  transcript  of  the  formal  hearing,  and  other  pertinent  matter.  There  is  also  much  offi- 
cial information  relating  to  amendments,  interpretations,  exemptions,  and  other  rulings.  The 
materials  mentioned  in  this  paragraph  v.-ere  of  course  not  a  part  of  the  work  of  the  Division 
of  Review. ) 

THE  PORK  MATERIALS  SERIES 

In  the  work  of  the  Division  of  Review  a  considerable  number  of  studies  and  compilations 
of  data  (other  than  those  noted  below  in  the  Evidence  Studies  Series  and  the  Statistical 
Materials  Series)  have  been  made.  These  are  listed  below,  grouped  according  to  the  char- 
acter of  the  material.  (In  Work  Materials  No  17,  Tentative  Outlines  and  Summaries  of 
Studies  in  Process,  these  materials  are  fully  described) . 

Industry  Studies 

Automobile  Industry,  An  Economic  Survey  of 

Bituminous  Coal  Industry  under  Free  Competition  and  Code  Regulation,  Economic  Survey  of 

Construction  Industry  and  NRA  Construction  Codes,  the 

Electrical  Manufacturing  Industry,  The 

Fertilizer  Industry,  The 

Fishery  Industry  and  the  Fishery  Codes 

Fishermen  and  Fishing  Craft,  Earnings  of 

Foreign  Trade  under  the  National  Industrial  Recovery  Act 

Part  A  -  Competitive  Position  of  the  United  States  in  International  Trade  1927-29  through 
1934. 

Part  B  -  Section  3  (e)  of  NIRA  and  its  administration. 

Part  C  -  Imports  and  Importing  under  NRA  Codes. 

Part  D  -  Exports  and  Exporting  under  NRA  Codes. 
Forest  products  Industries,  Foreign  Trade  Study  of  the 
Iron  and  Steel  Industry,  The 
Knitting  Industries,  The 
Leather  and  Shoe  Industries,  The 

Lumber  and  Timber  Products  Industry,  Economic  Problems  of  the 
Men's  Clothing  Industry,  The 
Millinery  Industry,  The 
Motion  Picture  Industry,  The 

Migration  of  Industry,  The:   The  Shift  of  Twenty-Five  Needle  Trades  From  New  York  State, 
1925  to  1934 

National  Income,  A  study  of. 
Paper  Industry,  The 

Production,  Prices,  Employment  and  payrolls  in  Industry,  Agriculture  and  Railway  Trans- 
portation, January  1923,  to  date 
Retail  Trades  Study,  The 
Rubber  Industry  Study,  The 
Statistical  Background  of  NRA 

Textile  Industry  in  the  United  Kingdom,  France,  Germany,  Italy,  and  Japan 
Textile  Yarns  and  Fabrics 
Tobacco  Industry,  The 
Wholesale  Trades  Study,  The 
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Women's  Apparel  Industry,  Some  Aspects  of  the 

Trade  Practice  Studies 

Commodities,  Information  Concerning:  A  Study  of  NRA  and  Related  Experiences  in  Control 
Distribution,  Manufacturers'  Control  of:   A  Study  of  Trade  Practice  Provisions  in  Selected 

NRA  Codes 
Oosign  Piracy:  The  Problem  and  Its  Treatment  Under  NRA  Codes 
Electrical  Mfg.  Industry:  Price  Filing  Study 
Fertilizer  Industry:  Price  Filing  Study 

Geographical  Price  Relations  Under  Codes  of  Fair  Competition,  Control  of 
Minimum  Price  Regulation  Under  Codes  of  Fair  Competition 
Multiple  Basing  Point  System  in  the  Lime  Industry:  Operation  of  the 
Price  Control  in  the  Coffee  Industry 
Price  Filing  Under  NRA  Codes 

Production  Control  Under  NRA  Codes,  Some  Aspects  of. 
Resale  Price  Maintenance  Legislation  in  the  United  States 

Retail  Price  Cutting,  Restriction  of,  with  special  Emphasis  on  The  Drug  Industry. 
Trade  Practice  Rules  of  The  Federal  Trade  Commission  (1914-1936):   A  classification  for 

comparison  with  Trade  Practice  Provisions  of  NRA  Codes. 

Labor  Studies 

Employment,  Payrolls,  Hours,  and  Wages  in  115  Selected  Code  Industries  1933-1935 

Hours  and  Wages  in  American  Industry 

Labor  Program  Under  the  National  Industrial  Recovery  Act,  The 

Part  A.  Introduction 

Part  B.  Control  of  Hours  and  Reemployment 

Part  C.   Control  of  Wages 

Part  D.  Control  of  Other  Conditions  of  Employment 

Part  E.  Section  7(a)  of  the  Recovery  Act 
PRA  Census  of  Employment,  June,  October, 1933 
Puerto  Rico  Needlework,  Homeworkers  Survey 

Administrative  Studies 

Administrative  and  Legal  Aspects  of  Stays,  Exemptions  and  Exceptions,  Code  Amendments,  Con- 
ditional Orders  of  Approval 

Administrative  Interpretations  of  NRA  Codes 

Administrative  Law  and  Procedure  under  the  NIRA 

Agreements  Under  Sections  4(a)  and  7(b)  of  the  NIRA 

Approved  Codes  in  Industry  Groups,  Classification  of 

Basic  Code,  the  —  (Administrative  Order  X-61) 

Code  Authorities  and  Their  Part  in  the  Administration  of  the  NIRA 
Part  A.  Introduction 

Part  B.  Nature,  Composition  and  Organization  of  Code  Authorities 
Part  C.  Activities  of  the  Code  Authorities 
Part  D.  Code  Authority  Finances 
Part  C.  Summary  and  Evaluation 
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Code  Compliance  Activities  of  the  NRA 

Code  Making  Program  of  the  NRA  in  the  Territories,  The 

Code  Provisions  and  Related  Subjects,  Policy  Statements  Concerning 

Content  of  NIRA  Administrative  Legislation 

Part  A.  Executive  and  Administrative  Orders 

Part  B.  Labor  Provisions  in  the  Codes 

Part  C.  Trade  Practice  Provisions  in  the  Codes 

Part  D.  Administrative  Provisions  in  the  Codes 

Part  E.  Agreements  under  Sections  4(a)  and  7(b) 

Part  F.  A  Type  Case:   The  Cotton  Textile  Code 
Labels  Under  NRA,  A  Study  of 

Model  Code  and  Model  Provisions  for  Codes,  Development  of 
National  Recovery  Administration,  The:   A  Review  and  Evaluation  of  its  Organization  and 

Activities 
NRA  Insignia 

President's  Reemployment  Agreement,  The 

President's  Reemployment  Agreement,  Substitutions  in  Connection  with  the 
Prison  Labor  Problem  under  NRA  and  the  Prison  Compact,  The 
Problems  of  Administration  in  the  Overlapping  of  Code  Definitions  of  Industries  and  Trades, 

Multiple  Code  Coverage,  Classifying  Individual  Members  of  Industries  and  Trades 
Relationship  if  NRA  to  Government  Contracts  and  Contracts  Involving  the  Use  of  Government 

Funds 
Relationship  of  NRA  with  other  Federal  Agencies 
Relationship  of  NRA  with  States  and  Muncipalities 
Sheltered  Workshops  Under  NRA 
Uncodified  Industries:  A  Study  of  Factors  Limiting  the  Code  Making  Program 

Legal  Studies 

Anti-Trust  Laws  and  Unfair  Competition 

Collective  Bargaining  Agreements,  the  Right  of  Individual  Employees  to  Enforce  Provisions  of 

ommerce  Clause,  Possible  Federal  Regulation  of  the  Employer-Employee  Relationship  Under  the 

Delegation  of  Power,  Certain  Phases  of  the  Principle  of,  with  Reference  to  Federal  Industrial 
Regulatory  Legislation 

Enforcement,  Extra-Judicial  Methods  of 

Federal  Regulation  through  the  Joint  Employment  of  the  Power  of  Taxation  and  the  Spending 
Power 

Government  Contract  Provisions  as  a  Means  of  Establishing  Proper  Econ  mic  Standards,  Legal 
Memorandum  on  Possibility  of 

Intrastate  Activities  Which  so  Affect  Interstate  Commerce  as  to  Bring  them  Under  the  Com- 
merce Clause,  Cases  on 

Legislative  Possibilities  of  the  State  Constitutions 

Post  Office  and  Post  Road  Power  —  Can  it  be  Used  as  a  Means  of  Federal  Industrial  Regula- 
tion? 

State  Recovery  Legislation  in  Aid  of  Federal  Recovery  Legislation  History  and  Analysis 

Tariff  Rates  to  Secure  Proper  Standards  of  Wages  and  Hours,  the  Possibility  of  Variation  in 

irade  Practices  and  the  Anti-Trust  Laws 

Treaty  Making  Power  of  the  United  States 

War  Power,  Can  it  be  Used  as  a  Means  of  Federal  Regulation  of  Child  Labor? 
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THE  EVIDENCE  STUDIES  SERIES 

The  Evidence  Studies  were  originally  undertaken  to  gather  material  for  pending  court 
cases.  After  the  Schechter  decision  the  project  was  continued  in  order  to  assemble  data  for 
use  in  connection  with  the  studies  of  the  Division  of  Reviev/.  The  data  are  particularly 
concerned  with  the  nature,  size  and  operations  of  the  industry;  and  with  the  relation  of  the 
industry  to  interstate  commerce.  The  industries  covered  by  the  Evidence  Studies  account  for 
more  than  one-half  of  the  total  number  of  workers  under  codes.  The  list  of  these  studies 
follows: 


Automobile  Manufacturing  Industry 

Automotive  Parts  and  Equipment  Industry 

Baking  Industry 

Boot  and  Shoe  Manufacturing  Industry 

Bottled  Soft  Drink  Industry 

Builders'  Supplies  Industry 

Canning  Industry 

Chemical  Manufacturing  Industry 

Cigar  Manufacturing  Industry 

Coat  and  Suit  Industry 

Construction  Industry 

Cotton  Garment  Industry 

Dress  Manufacturing  Industry 

Electrical  Contracting  Industry 

Electrical  Manufacturing  Industry 

Fabricated  Metal  Products  Mfg.  Industry  and 

Metal  Finishing  and  Metal  Coating  Industry 

Fishery  Industry 

Furniture  Manufacturing  Industry 

General  Contractors  Industry 

General  Contractors  Industry 

Graphic  Arts  Industry 

Graphic  Arts  Industry 

Gray  Iron  Foundry  Industry 

Hosiery  Industry 

Infant's  and  Children's  Wear  Industry 

Iron  and  Steel  Industry 


Leather  Industry 

Lu-.-3r  and  Timber  Products  Industry 
Mason  Contractors  Industry 
Men's  Clothing  Industry 
Motion  Picture  Industry 
Motor  Vehicle  Retailing  Trade 
Needlework  Industry  of  Puerto  Rico 
Painting  and  Paperhanging  Industry 
Photo  Engraving  Industry 
Plumbing  Contracting  Industry 
Retail  Lumber  Industry 
Retail  Trade  Industry 

Retail  Tire  and  Battery  Trade  Industry 
Rubber  Manufacturing  Industry 
Rubber  Tire  Manufacturing  Industry 
Shipbuilding  Industry 
Sii:.  Textile  Industry 
Structural  Clay  Products  Industry 
Throwing  Industry 
Trucking  Industry 
Waste  Materials  Industry 
Wholesale  and  Retail  Fc^d  Industry 
Waste  Materials  Industry 
Wholesale  and  Retail  Food  Industry 
Wholesale  Fresh  Fruit  and  vegetable  Indus- 
try 
Wool  Textile  Industry 


THE  STATISTICAL  MATERIALS  SERIES 


This  series  is  supplementary  to  the  Evidence  Studies  Series.  The  reports  include  data 
on  establishments,  firms,  employment,  payrolls,  wages,  hours,  production  capacities,  ship- 
ments, sales,  consumption,  stocks,  prices,  material  costs,  failures,  exports  and  imports. 
They  also  include  notes  on  the  principal  qualificaticns  that  should  be  observed  in  using  the 
data,  the  technical  methods  employed,  and  the  applicability  of  the  material  to  the  study  of 
the  industries  concerned.  The  following  numbers  appear  in  the  series: 
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Asphalt  Shingle  and  Roofing  Indnstry 

Business  Furniture 

Candy  ifaaufactaring  Industry 

Carpet  and  Rug  Industry 

Cedent  Industrv 

Cleaning  and  -vii-r  Traie 

Cofree  I-l-s-.rr 

Electrical  Maz-fii-.-ring  Industry 
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Fertilizer  Indnstry 
Funeral  Supply  Inc-s*:: 
Glass  Contai-er  :.-.:-;■ 
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